

















backyard neighbor are matters with which § 81W is unconcerned”); cf. Matthews v. Planning
Board of Brewster, 72 Mass. App. Ct. 456, 463-464 (2008)(modification required in order to
use a subdivision lot for roadway to a new subdivision). Since it is within the power of the
planning board to modify a previously approved subdivision, so too is it within the power of
the Board or this Committee under the Comprehensive Law. Mahoney v. Board of Appeals
of Wz’nchestér, 366 Mass. 288, 232-233 (1974)(power to override local requirements and
regulations is “equally applicable to the requirements of the subdivision control law”); also
see Woodridge Realty Tr. v. Ipswich, No. 00-04 , slip op. at 23 (Mass. Housing Appeals
Committee Jun. 28, 2001). This is consistent with the limits on the Committee’s power, as
described by the Supreme Judicial Court. That is, the power to override local “requirements
and regulations” conferred on the Committee by G L. ¢. 40B, § 20 relates to “‘limitations on
an owner’s use of his property,”... not to the use of someone else’s property.” Zoning Board
of Appeals of Groton v. Housing Appeals Committee, 451 Mass. 41 (2008)(power does not
extend to granting of an easement); Chelmsford v. DiBiase, 370 Mass. 90, 94 (1970)(power
does not extend to preventing good-faith taking of land for a public purpose). Modification
of the Charlotte Circle Subdivision here would be within the Board’s or the Committee’s
power since it would permit the owner of Parcel A to avoid the limitation on his property that
it only be developed with a single home; it would not affect the use of the lots on Charlotte
Circle by their owners.

Under the circumstances presented here, however, I see no need to go through the
formality of modifying the existing subdivision. See Blue View Construction, Inc. v. Town of
Franklin, 70 Mass. App. Ct. 345, 353 (2007)(where a comprehensive permit superseded a
previously approved, unbuilt subdivision, no modification required since “[w]e conclude that
§ 81'W has no effect on a zoning board of appeals and in no way limits that board’s authority
under G. L. c. 40B.”). As a matter of policy, it matters little whether the existing subdivision
is modified—either by the planning board itself or by the board of appeals acting for the
planning board under the Comprehensive Permit Law—or whether the overall development
scheme is simply reviewed during the comprehensive permit hearing. Rather, what is
important is that there be a comprehensive public review process at which the relationship

between the existing subdivision and the proposed development can be fully considered. See



Hamilton v. Planning Board of Beverly, 35 Mass. App. Ct. 386, 388-389 (1993). It is that
sort of process that the Comprehensive Permit Law provides during the local hearing before
the Board.

3. Finally, as part of its overall argument, the Board maintains that including Parcel
A in the development “would put a cloud on the marketability of the title of the remaining
landowners in the Charlotte Circle [Subdivision]....” Board’s Brief, p. 3 (filed May 29,
2009). In support, the Board has submitted an affidavit from an experienced conveyancing
lawyer which states his opinion7 that, under the law in Mucci v. Brockion Bocce Club, Inc.,
19 Mass. App. Ct. 155, 159 (1985), “including [Parcel A]... as part of the Taylor Cove
Project would cause a cloud on the marketable title of the remaining lot owners in the
Charlotte Circle Subdivision and impair the marketability of those titles.” Affidavit of Daniel
S. Casper, p. 2, 9 6 (filed May 29, 2009).

The logic of the Board’s argument is hard to grasp. As the Board points out,
marketable title assuredly is “title free from reasonable doubt,” but even in Mucci, the court
noted that it “does not mean perfect title.” Mucci v. Brockton Bocce Club, Inc., 19 Mass.
App. Ct. 155, 159 (1985)(upholding the lower court’s ruling that encroachment of a small
part of an old building with little value did not render title unmarketable). The only cases
cited by the Board in support of its position are Mishara v. Albion, 341 Mass. 652, 654-655
(1961) and Lee v. Dattilo, 26 Mass. App. Ct. 185 (1988). See Board’s Brief, pp. 3, 4 (filed
May 29, 2009); Board’s Surreply Brief, pp. 2-4 (filed Jun. 18, 2009). Neither of these bear
enough similarity to the facts at hand to provide any direct support for the Board’s
contention, nor do they—as cases involving the sale of real estate—enunciate a theory of law
that 1s directly applicable in the context of the Comprehensive Permit Law. The cases that
appear in the Board’s brief in quotation from the Mishara decision provide little further
assistance. See First African Methodist Episcopal Soc. v. Brown, 147 Mass. 296, 298 (1888);
Conley v. Finn, 171 Mass., 70, 72 (1898); Chauncey v. Leominster, 172 Mass 340, 346
(1898); O 'Meara v. Gleason, 246 Mass 136, 138 (1923); Cleval v. Sullivan, 258 Mass. 348,

7. Although this opinion was submitted in the form of an atfidavit, I do not view it as evidence. All
of the inter-related questions in this matter, including those involving possible effects on the legal
rights of the owners of lots in the Charlotte Circle Subdivision, are questions of law.



351 (1927); Sullivan v. F.E. Atteaux & Co., Inc., 284 Mass 515, 520 (1933); Oliver v. Poulos,
312 Mass. 188, 191-192 (1942). A case that bears a bit of similarity to the instant case is
Chicago Title Ins. Co. v. Kumar, 24 Mass. App. Ct. 53, 56-57 (1987). That case involved
uncertainty related to a possible future governmental action under G.L. ¢. 21E, and the court
held that the presence of hazardous material may affect the market value of land, but does not
affect the title to the land.

Ultimately, the Board has pointed to no precedent that prohibits the quite logical and
acceptable use of a comprehensive permit that is proposed here for constructing affordable
housing on a buildable lot. It basically argues that because, on the other hand, no precedent
definitively permits it, it cannot issue a permit lest that cast doubt on the legal status of the
subdivision parcels. But its very action of approving the permit, particularly if in response to
this ruling of the Housing Appeals Committee,® will establish the legality of the land-use

configuration in this location.

[II. CONCLUSION

For the above reasons, the developer’s motion for summary decision is granted.

During the local hearing, the parties focused on the legal question presented here. At
that time, and in the current appeal, the developer has not pressed for immediate
consideration of the merits of the comprehensive permit application. Thus, in denying the
application for a comprehensive permit, the Board considered only “the issues surrounding
the inclusion of Parcel A in the proposed project;” it “took no action on the merits.” ACC,
Exh. 2, p. 13. That is, it did not consider the design of the development or other possible
issues of local concern. Theretfore, this case is remanded to the Andover Board of Appeals
for further consideration of the merits of the comprehensive permit application pursuant to

760 CMR 56.05.

8. Although no interlocutory appeal of this ruling is available to the Board, it could contest the
ruling in the courts after considering the development on remand. See Town of Wrentham v. Wesi
Wrentham Village, LLC, 451 Mass. 511 (2008). Prior to any such eventuality, this ruling would
receive consideration by the full Housing Appeals Committee, since as presiding officer I am “not...
empowered to make an decision that would finally determine the proceedings ....” 760 CMR
56.06(7)(c)H2).



Pending decision by the Board on remand, the Committee retains jurisdiction over

this matter.
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